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Tel: 01234 567890

The Court Manager

Notown Magistrates Court

The Court House
Notown
Moneyshire
AA1 2BB
Dear Sir or Madam,

I write on behalf of my son, Xxxxx Yyyyyyy, who is currently the subject of a Warrant of Distress issued by your Court in respect of a compensation order and costs imposed on him by Notown Crown Court following his conviction for a charge of Urinating In A Public Convenience on 1st August 2013.  Attached to this letter is a form of consent, signed by Xxxxx, permitting me to correspond with you on this matter. 

I am, naturally, concerned that the matter is resolved as satisfactorily as possible for the benefit of the Court, the victim of his actions, and Xxxxx himself.  I submit that the fact most of the outstanding payment is by nature of compensation compels all concerned to seek an equitable solution where possible.

On my suggestion, Xxxxxx approached the Court on 17th March 2014 and spoke to the Fines Officer present in order to request that the warrant be withdrawn so that his means could be assessed and a payment plan implemented.  He was prepared at this time to offer an immediate payment of £50 and continuing instalments of £10 per week, to be reassessed as soon as his current claim for Jobseekers Allowance is determined.

The Fines Officer informed him that the Court has no power to recall warrants that are in the hands of private bailiff companies and that all he could do was avoid execution of the warrant until the bailiff eventually returns the warrant to the Court.  I assume that the officer was relying on the judgement  in R. v. Hereford and Worcester Magistrates' Court ex parte MacRae  in stating the situation. Not only is this advice no longer legally correct, I don't believe that advising a young person to ignore problems, of their own making, when they try to rectify them is either appropriate or acceptable.

As you're aware, the Legal Aid, Sentencing and Punishment of Offenders Act 2012 C.10, S.88(8) inserted the following para 40A into schedule 5 of the Courts Act 2003:

(1)This paragraph applies if, in taking a step specified in a further steps notice or replacement notice, the fines officer has issued a warrant of control for the purpose of recovering the sum due.

(2)The fines officer may withdraw the warrant if—

(a)P remains liable to pay any part of the sum due, and

(b)the fines officer is satisfied that the warrant was issued by mistake, including in particular a mistake made in consequence of the non-disclosure or misrepresentation of a material fact.

This section was commenced on 8th  April 2013 by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Commencement No. 6) Order 2013 and so has been in force for the entirety of this matter.  It makes no distinction between warrants held by private or court bailiffs so, under this provision, the Fines Officer does have power to withdraw the warrant if it has been issued by mistake.  The Act is also specific that this includes mistakes caused by non-disclosure or misrepresentation of fact.  In Xxxxxx's case there are several mistakes that contributed directly and significantly to his default and the issue of the warrant.  

At the original trial, Xxxxxx was not presented with an opportunity to complete a Statement of Means.  The fact that his legal representation did not press the matter with the Court at the time is unfortunate but not material to the current situation.  

At that time Xxxxxx was working for Notown Builders, but his position was as a seasonal hand (as is very common in the area) and was not expected to, nor did it, continue beyond the end of September 2013.  That meant that the original instalments of £100 per month were in no way sustainable by Xxxxx, as he found himself claiming Jobseekers Allowance in a little over a month of the order being set.  

Xxxxxx attempted to rearrange his payment schedule with the Court but, for unknown reasons, was unsuccessful in doing so.  The appropriate course at the time would have been to make a Deduction from Benefits Order.

According to the Fines Officer, two postal order payments, totalling £120, that Xxxxxx made before receiving his PayPoint payment card have not been received, or at least logged, by the Court system.  Although Xxxxxx is willing to attend court to make a statutory declaration that the payments were sent, he accepts that the fact they were never logged by the Court means that the payments are still outstanding.

The Fines Officer also stated that a Further Steps Notice was issued on 30th September 2013 but this was not received by Xxxxx.  He is also willing to make a statutory Declaration to that effect if required.  Had he received the notice, he would naturally have contacted the Court about the missing postal orders, at a time when he still had the Post Office receipts and a chance of tracing the missing payments.  It would also have afforded him the opportunity to press the matter of his changed circumstances and agree a deduction from his benefits while unemployed.

Despite the above, once his payment card was finally received, he can show that a payment was made on 13th October 2013, suggesting that he hasn't been intentionally avoiding payment but that, rather, the matter has got out of hand because his changing circumstances have never been taken into consideration.

Because of these mistakes, he is now in a situation where the original default of £340 (including the missing postal order payments) stands at over £800 because of bailiff fees.  This is an amount that he has no realistic chance of clearing, and is exactly the type of situation that Baroness Lister and Lord Thomas of Gresford QC referred to when urging the Government to make withdrawal of a warrant possible.

Xxxxxx is currently doing casual work when it can be found, but he's rarely being offered more than about 12 hours per week at this time of year.  It is on this basis that he's indicated his ability to pay £50 immediately and £10 per week instalments.  He is also in the process of claiming JSA on a “working” basis and, if that claim is successful, he would be eager to increase the instalments and have them paid by a deduction from his benefit if the court considered it appropriate.

In light of the above, I submit that refusing to use the power granted by the Courts Act to withdraw the warrant at this time would be detrimental to the timely collection of the defaulted amount, and would be in no-one's interests but the bailiff company's.

I therefore ask that you refer this matter to the Fines Officer for reconsideration.  If the Officer maintains that withdrawal is not possible, or accepts the possibility of withdrawal but refuses to do so, they should provide a written explanation of their decision to include any legislation, procedures, or case law that they've relied on in making it.  They should also furnish a copy of the Further Steps Notice that was issued but not received so that further steps can be taken to manage the situation.

Yours faithfully,

Aaaaaa Yyyyyyy
Consent for correspondence
I give my consent for Aaaaaa Yyyyyyy of:

1 Any Street

Notown

Moneyshire

AA1 1ZZ

to correspond, in writing and by telephone, with Truro Magistrates Court regarding my default on sums adjudged to be paid on my conviction for Urinating In A Public Convenience on 1st  August 2013 at Notown Crown Court.

This consent is effective from the date of this notice until the default is settled, or withdrawal of consent by me, whichever is earlier. 

Signed:_________________________  Xxxxxx Yyyyyy

Date:   ____/____/________

Signed:_________________________  Aaaaaa Yyyyyy

Date   : 19th March 2014
